in Obergefell v. Hodges, in which he described marriage as an evolving institution that has adapted in response to social change. Coverture, for Justice Kennedy, exemplifies this change: marriage used to be deeply shaped by coverture rules and now it is not. Coverture therefore provides an important example of how " [t] he history of marriage is one of both continuity and change." 2 While celebrating the demise of coverture, however, the substantive image of marriage that Justice Kennedy set forth in the opinion subconsciously invokes marriage as coverture. The opinion uses conventional, historical tropes that construct marriage as a relationship of hierarchy, gender differentiation, and female disempowerment. While ostensibly rejecting old forms of marriage and setting forth a modern vision of marriage equality, the opinion subtly resurrects the presence of coverture.
Obergefell has already been the subject of critique-both from the dissenters on the court and from legal commentators-because of the florid language used in tribute to marriage 3 as well as the dated picture of marriage that the opinion presents. 4 These critiques do not, however, explore just how regressive Justice Kennedy's vision of marriage is. In this Essay, I describe the ways in which Justice Kennedy used coverture as an example of marriage transformation while simultaneously invoking coverture ideals to inform his portrayal of marriage as a building block of government, the keystone of civil society, and a transcendental, lifelong commitment.
2. Obergefell v. Hodges, 135 S. Ct. 2584, 2595 (2015) . 3. Id. at 2628 (Scalia, J., dissenting) (describing the majority opinion prose as "mummeries and straining-to-be-memorable passages"). 
I. THE LONG REIGN OF COVERTURE
Sir William Blackstone, in a famous passage from the first volume of his 1765 Commentaries, described the doctrine of coverture as follows:
By marriage, the husband and wife are one person in law: that is, the very being or legal existence of the woman is suspended during the marriage, or at least is incorporated and consolidated into that of the husband: under whose wing, protection, and cover, she performs every thing; and is therefore called in our law-French a feme-covert. . . .
5
Justice Kennedy, citing this classic definition, reiterated: "Under the centuries-old doctrine of coverture, a married man and woman were treated by the State as a single, male-dominated legal entity."
6 These rules governed married women in both England and America until at least the middle of the nineteenth century, when states began to enact Married Women's Property Acts, legislation that is generally thought to have ended coverture.
7
Practical economic concerns led courts and legislatures to reconsider the rules of coverture because there were "advantages in treating spouses' assets separately: a wife's property could keep a family solvent if a husband's creditors claimed his assets, and employed married women could support their children if their husbands were profligate."
8 Moreover, Justice Kennedy mentioned that new social understandings concerning women as legal and political rightsholders were gaining traction: "As women gained legal, political, and property rights, and as society began to understand that women have their own equal dignity, the law of coverture was abandoned." 9 Despite these motivating factors, coverture was not challenged or changed without great effort. Dismantling coverture, the historians' brief remarks, was a contentious undertaking that contravened what many people considered to be the natural order of marital relations. The project of changing coverture rules was portrayed as destroying a core feature of marriage: "To eliminate it was blasphemous and unnatural; the marriage bargain was governed by laws of 'Divine origin' and subordination was 'the 
II. COVERTURE'S RESURRECTION
The Married Women's Property Acts and other legal changes did gradually eradicate the most obvious facets of coverture. Women became property owners, legal actors, and economic deciders. Women came one step closer to being equal partners in the marital relationship. Justice Kennedy therefore wrote that the ultimate legal rejection of coverture brought about by the Married Women's Property Acts "worked deep transformations in its structure, affecting aspects of marriage long viewed by many as essential." 12 Nevertheless, at the same time that Justice Kennedy described marriage as an "institution [that] has evolved in substantial ways over time, superseding rules related to parental consent, gender, and race once thought by many to be essential,"
13 he also reaffirmed certain tenets of coverture. He wrote that, "[m]arriage remains a building block of our national community," 14 and used metaphors and descriptors that have particular rhetorical pedigrees. Describing marriage as a building block of government, the keystone of social order, and a transcendent, lifelong relationship, Justice Kennedy invoked longstanding tropes that have traditionally been deployed in defense of coverture and marriage defined by gender inequality. 11. Chief Justice Roberts disputed this historical characterization of the importance of coverture to marriage by stating: "If you had asked a person on the street how marriage was defined, no one would ever have said, 'Marriage is the union of a man and a woman, where the woman is subject to coverture.' " Obergefell, 2584 S. Ct. at 2614 (Roberts, C.J., dissenting).
12. 79 (1979) ("The royalists thought they had found in the marriage contract a perfect analogue to any supposed contract between the king and his subjects, for marriage was a contract but was in its essence both hierarchical and irrevocable. . . . [Parliamentarian and republican writers] gradually extended their individualistic premises into the depiction of domestic order.").
A. Marriage as the Building Block of Government
One of the first statements that Justice Kennedy made about marriage is that it "lies at the foundation of government." 16 Justice Kennedy attributed this maxim to Confucius and stated that it was "echoed centuries later and half a world away by Cicero, who wrote: 'The first bond of society is marriage; next, children; and then the family.' " 17 The tie between family and government has, as Justice Kennedy observed, been an essential one.
The tie between the family and government has also historically been premised on cascading forms of paternal authority and entrenched gender hierarchy. 18 Early modern political theorists, like Jean Bodin, framed governmental structure in terms of the family: "The family [is] not only the true source and origin of the commonwealth, but also its principal constituent." 19 The family held great significance because its structure both confirmed and reinforced the correctness of authoritarian or monarchical rule. 20 Here, political theorists drew on Aristotle, who posited the family as the template of government: "For as household management is the kingly rule of a house, so kingly rule is the household management of a city, or of a nation, or of many nations. robust idea of consent: "[A]s a voluntary union based on consent, marriage paralleled the new government. This thinking propelled the analogy between the two forms of consensual union into the republican nation's selfunderstanding and identity." 23 Despite this new emphasis, consent-based concepts of marriage still retained internal, gendered hierarches. Women may have been consenting to marriage, as opposed to being co-opted into marital arrangements for purposes of wealth creation or family convenience, but these women were nonetheless consenting to a legal relationshipcoverture-in which they had few rights and were ruled by their husbands. Fathers and husbands in America were "enlightened patriarchs"; that is to say, they were not tyrants but rather heads of household who exercised their authority with compassion and wisdom. 24 They were, however, still patriarchs and, even in America, the idea of marriage as a building block of government was connected to female subordination and coverture rules.
B. Marriage as Key to Social Order
Another point that Justice Kennedy made in favor of marriage as a fundamental right is that "this Court's cases and the Nation's traditions make clear that marriage is a keystone of our social order." 25 Quoting from Maynard v. Hill-a case from 1888 that turned not on the question of marriage but rather on questions of legislative divorce and marital property-Justice Kennedy asserted that marriage "has long been 'a great public institution, giving character to our whole civil polity.' " 26 Because of the importance of the family as a unit of governance, commentators have conventionally and regularly deemed the family to be a "keystone of our social order." In early modern England, Blackstone observed that "the due regulation and domestic order of the kingdom" was connected to the proper functioning of "a well-governed family."
27 Alice Kessler-Harris has noted likewise that this notion of family as "a keystone of social order" 28 30 If this quote is any indication, the social order that marriage supports consists of two clearly delineated and separate spheres that partition men and women into the dichotomous roles of female domesticity and male wage-earning. This vision of marriage is one in which a husband braves the "turmoil" of public life and marketplace engagement in order to be rewarded at the end of the day with a peaceful home that is ordered and run by his wife.
This ideal social order is constituted by specialized labor and genderdifferentiated roles. A feature of coverture, specialized household labor became entrenched at the end of the nineteenth century when "wives' economic contribution to the household was no longer as 'visible' as it had been in the more subsistence-oriented agrarian economies," and "[g]rowing numbers of men had begun to work outside the household." 31 Because of these changes in the social and industrial landscape, household labor "increasingly appeared an indistinguishable part of 'family life. ' " 32 Men worked in the paid labor market, striving for financial success, while women were to prepare themselves for "a great calling" 33 -motherhood. Homemaking, mothering, and domestic arts "reached mystical proportions" and "[f]or a woman to neglect her duty meant social chaos."
34 Motherhood frames this social order and its absence indicates social chaos.
A second answer to the question of which social order marriage supports emerges when Justice Kennedy remarked that, without marriage, "there would be neither civilization nor progress." 35 The concept of "civilization"-like the concept of separate spheres-reinforces particular types of social ordering and requires certain forms of marital behavior. Norbert Elias writes: "The term 'civilization' sums up everything in which Western society of the last two or three centuries believes itself superior to earlier societies . . . . By this term Western society seeks to describe what constitutes its special character and what it is proud of." 36 "Civilization" is, accordingly, intimately linked to the perpetual refinement of elite and oftenconservative norms. In the context of marriage and sexuality, "civilization" means that "sexuality is confined more and more exclusively . . . [to] socially legitimatized marriage" 37 as individuals are called upon to exercise selfrestraint and discipline internal drives.
Correct social ordering in the marriage realm meant keeping up appearances and following the "rules of propriety, good neighbourhood, and good manners."
38 By the mid-nineteenth century the civilizing process required "a particularly strict disciplining of sexuality" and the total integration of "social commands and prohibitions" into all modes of household management and marital relations. 39 Katherine Franke has shown, from this perspective, how marriage has been used by the American government as a "domesticating technology" capable of "lift[ing] people up from a natural savage state and mold[ing] them into proper citizens," 40 in particular after the Civil War and the freeing of the slaves. Accordingly, the rules of civility, like the rules of specialized labor, provide an apparatus for conforming marital relations, gender roles, and sexual behavior to collective sociocultural norms.
C. Marriage as a Transcendental, Lifelong Relationship
A third element that characterizes Justice Kennedy's description of marriage as coverture is his insistence on marriage as a lifelong, transcendental undertaking. Justice Kennedy wrote: "The lifelong union of a man and a woman always has promised nobility and dignity to all persons, without regard to their station in life." 41 And in a similar vein, he also asserted that marriage "offers the hope of companionship and understanding and assurance that while both still live there will be someone to care for the 36 other." 42 To be sure, few couples enter into marriage with the idea of getting divorced, and this description of marriage therefore reflects a common, aspirational vision of the relationship. But, from a different perspective, the description of marriage as a lifelong relationship harkens back to an era before the availability of divorce-the era of coverture-when marriage was literally a lifelong proposition defined by the near impossibility of exit.
Until the middle-to late-nineteenth century, both in England and America, the lack of real exit opportunities was a defining feature of marriage. Grounded in religious theory and the idea of "one flesh," 43 the model marriage fit a particular paradigm: "lifelong, faithful monogamy, formed by the mutual consent of a man and a woman." 44 Lifelong marriage also dovetailed with the concept of coverture, in which a woman became unalterably one with her husband at the moment of marriage. Coverture "literally expressed the union of the marital pair" and the dictum "till death do us part," was as central a component of coverture as was the unity of property or political interests of the married couple. 45 Under coverture rules, there was no real escape for a wife even in cases of abuse, unhappiness, or incompatibility. In England, the only way to obtain a full divorce (with permission to remarry) was to obtain an Act of Parliament. Generally, men obtained a private Act when they were able to prove adultery and had sufficient resources to navigate the time-and expense-consuming process. 46 The more common solution was for the spouses to obtain a divorce a mensa et thoro from the ecclesiastical court. This was a legal separation that allowed the spouses to live apart and even granted alimony to the wives under certain circumstances. 47 It was not until 1857, with the Matrimonial Causes Act, that divorce became more readily available and, even then, the social stigma attached to divorce was often prohibitive. 48 In American colonies and states, divorce availability varied by geography. 49 Full divorce was available relatively early in some New England [Vol. 114:99 states, perhaps because of "reformation roots." 50 Nevertheless, access to divorce was both rarely found and rarely employed until the middle of the nineteenth century. Even once divorce became more common, spouses had to show fault (a requirement that persisted into the 1970s and 1980s in most states), meaning that women still did not have guaranteed exit from an unhappy or even abusive marriage.
Consequently, no one knew better that "[c]hoices about marriage shape an individual's destiny" 51 than a woman stuck in a lifelong marriage to a philandering, abusive, or spendthrift husband. Marriage was lifelong and unifying in the context of coverture, and it was both of these things at the expense of female identity, agency, and even bodily integrity. Accordingly, the idea of lifelong marriage, while aspirational, is also tied to a historical notion of marriage defined by coverture, interest unification, and the suppression of female agency.
To be sure, none of these tropes are, nor have they ever been, static. They can and have evolved to fit multiple circumstances and cultural contexts. Nevertheless, they have primarily been used in the service of defending forms of marriage that trade heavily in conventional social ordering, specialization of labor, and power asymmetries premised on gender differences. Justice Kennedy's opinion adopted these tropes without acknowledging their historical freight, glosses over how we might construct or reconstruct them, and invokes them as universal truths rather than politicized assertions.
CONCLUSION
With the decision in Obergefell, not only did the notion of love win, the institution of marriage also won. 52 And through it all, a particularly conventional iteration of marriage predominated. In Kennedy's idealistic and idealizing concept of marriage, the relationship is important because it models good governance, social stability, and enduring commitment. The descriptive language that he used, however, invokes not only good governance but also gender hierarchy; not only social stability but also social prescription; not only enduring commitment but also inescapable burden. Consequently, instead of extinguishing dated concepts about the nature of marriage and replacing them with a more modern form of marriage, grounded in true gender equality and relationship equity, Obergefell signals a new life for coverture values. As the French might say, coverture is dead; long live coverture.
